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Dear Lewis, 

The Food and Feed Safety and Hygiene (Miscellaneous Amendments)(EU Exit) 
Regulations 2020  

EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 

Parliament to the exercise of powers by UK Ministers under the European Union 

(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 

the Scottish Parliament. 

As you know, Mike Russell, Cabinet Secretary for Government Business and 

Constitutional Relations, wrote to the Conveners of the Finance & Constitution and 

Delegated Powers and Legislative Reform Committees on 11 September 2018 

setting out the Scottish Government’s views on EU withdrawal. It remains the case 

that as the end of the transition period nears we must respond to the UK 

Government’s preparations  as best we can, despite the inevitable widespread 

damage and disruption that would cause. It is our unwelcome responsibility to 

ensure that devolved law continues to function on and after the end of the transition 

period. 

I attach a notification which sets out the details of the above SI which the UK 

Government propose to make and the reasons why I am content that Scottish 

devolved matters are to be included in this SI. 

Please note, we are yet to have sight of the full draft SI however, I will, in accordance 

with the protocol, advise you when the final SI is available and advise you as to 

whether it is in keeping with the terms of this notification. 



The policy rationale for the proposed changes that the above SI will make is to 

ensure the continuation of important consumer protection elements of the current EU 

food and feed safety and hygiene regime. This includes making the necessary 

corrections to an important area of the current body of EU food law dealing with food 

and feed safety and hygiene to ensure that there is a functioning statute book which 

will continue to underpin the UK’s regulatory system for food and feed once it 

becomes retained EU law.  For example, clarifying administrative functions and 

making necessary amendments to the food and feed safety and hygiene legislation. 

The technical changes to the law are listed in the notification. 

The instrument also applies the Northern Ireland Protocol to these areas of retained 

EU law to ensure that these regulations do not apply to Northern Ireland and that the 

amendments made by these regulations do not relate to Northern Ireland.  

The Scottish Government still has concerns about the operation of the NI Protocol, 
but we also recognise the need to prepare for the end of the Implementation Period. 
We are therefore proceeding on the basis that we are notifying the Scottish 
Parliament now of our intention to consent to these instruments, but invite the 
committee to note that the SG continues to engage with the UK Government on the 
NIP. 

The amendments will help maintain the high standards in this area that we currently 

benefit from under EU law and I am pleased to note the assurances provided by the 

UK Government that these changes will not result in any material changes to existing 

levels of public health and consumer protection.   

The Food Standards Agency is the lead UK department for this SI which is due to be 

laid in the UK Parliament for sifting on 14 October 2020 under the affirmative 

procedure.  I have sought assurances that the UK Government will not schedule a 

debate for this affirmative SI until the Scottish Parliament has given a view on the SI 

notification. 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee. 

I look forward to hearing from you in due course. 

JOE FITZPATRICK 



 
 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The Food and Feed Safety and Hygiene (Miscellaneous Amendments ) (EU 
Exit) Regulations 2020  
 
 
A brief explanation of law that the proposals amend 
 
This SI makes amendments to what will become retained direct EU law relating to 
several areas of food and feed safety and hygiene requirements. In addition the SI 
addresses further miscellaneous provisions in this area of food and feed law 
(mainly correcting and clarifying areas)  which were not captured by previous UK 
fixing SIs and the miscellaneous amendment SI in this policy area, which the 
Committee have already approved. This SI will also implement the Northern 
Ireland Protocol (NIP) and minor technical fixes in respect of a number of pieces of 
retained EU law made since March 2019. 
 
The general EU policy area where the fixes are applied include, novel foods, food 
additives, contaminants, sprouts and seeds, food contact materials, genetically 
modified food, animal feed, imports of food and animal feed, food hygiene and 
general food law. In addition further fixes are applied to food and feed hygiene 
secondary legislation for England only. However, the SI does not introduce any 
new policy provisions or modify the current EU technical standards in these areas.  
 
The existing EU provisions covered by the instrument are already fully harmonised 
and directly applicable in all Member States. The purpose of the Regulations is to 
ensure continuity of these EU provisions as far as possible from implementation 
period completion day (IP completion day). 
 
The relevant provisions are: 
 
Novel Foods - This proposed amendment addresses a minor drafting error in the 
previously laid Novel Foods (Amendment) (EU Exit) Regulations 2019. It will 

remove the words “the insert” which have been repeated in paragraph 76 of Annex 
2 to the above Regulations. In addition it makes changes arising from the Northern 
Ireland protocol by removing references to the Northern Ireland devolved authority 
in the definition of  “appropriate authority” and replacing references to “United 
Kingdom” with “Great Britain  

 

Food additives - This SI carries forward a minor amendment and correction made 
by The Food and Feed Hygiene and Safety (Miscellaneous Amendments)(EU Exit) 
Regulations 2019 to the Food Additives, Flavorings, Enzymes and Extraction 
Solvents (Amendment etc.) (EU Exit) Regulations 2019. In addition further 
amendments have been made to ensure these regulations do not apply to 
Northern Ireland.    

 



Contaminants - This will make minor amendments to the Contaminants in Food 
(Amendment) (EU Exit) Regulations 2019 to accommodate changes arising as a 
result of the Northern Ireland Protocol (amending references such as ‘UK’ to ‘GB’ 
and to accommodate a recent minor change to EU contaminant legislation. 
 
Food Contact Materials - The proposed amendments take into account the 
Northern Ireland protocol by removing references to the Northern Ireland devolved 
authority in the definition of  “appropriate authority” and replacing references to 
“United Kingdom” with “Great Britain”. They are also inserting a proposal to allow 
for the labelling of Food Contact Materials to be in English or English and Welsh.  

Genetically modified food and feed 
The amendment to the previously laid Genetically Modified Food and Feed 
(Amendment) etc.) (EU Exit) Regulations 2019 simplifies the wording of Regulation 
187 – the title of Commission Implementing Decision 2013/327/EU. 
 
This SI also makes amendments to Article 44 of Regulation 1829/2003 to assign 
administrative responsibilities currently undertaken by the European Commission 
in relation to obligations under the Cartagena Protocol to the Food Safety 
Authority. For example, notifying the biosafety clearing house of any changes to 
the authorisation of a Genetically Modified Organism, food or feed covered by the 
Regulation. Whilst these amendments are desirable for legislative clarity, they do 
not have any substantive effect given that the UK is a party to the Protocol in its 
own right and must, after the end of the transition period, fulfil its obligations under 
the Protocol regardless. 
 
In addition, the EU authorisation Decisions which came into force between the 
laying of the Food and Feed Hygiene and Safety (Miscellaneous Amendments) 
(EU Exit) Regulations 2019 and the end of the transition period will become 
retained EU law at the end of the transition period and the inoperabilities need to 
be fixed. This instrument will ensure that GM food/feed authorised in the EU before 
exit day will be authorised, and available for use, in the UK after EU Exit. 
Corrections to the retained Decisions are necessary to make them fully operable. 
 
This SI also takes account of the Northern Ireland protocol by removing references 
to the Northern Ireland devolved authority in the definition of  “appropriate 
authority” and replacing references to “United Kingdom” with “Great Britain. 

 

Imports of food and feed - This will make minor amendments to the Food and 
Feed Import (Amendment) (EU Exit) Regulations 2019 to accommodate changes 
arising as a result of the Northern Ireland Protocol (amending references such as 
‘UK’ to ‘GB’ and to accommodate new legislation which has come into force since 
the last fixing SI was laid.  These largely concern amendments arising as a result 
of the new official controls regulation (Regulation 2017/627) which came into force 
in December 2019.  A separate notification for that instrument (which is Defra led) 
will be presented in due course. 

 



Food and Feed (Chernobyl and Fukushima Restrictions)  

The instrument will revoke the Food and Feed (Chernobyl and Fukushima 
Restrictions) (Amendment) (EU Exit) regulations 2019 and make new provisions 
for changes at an EU level to the import conditions for certain products.  These 
provisions will apply the controls to ‘GB’ rather than the ‘UK’ as per the Northern 
Ireland Protocol. 

Food and Feed (Maximum Permitted Levels of Radioactive Contamination) 

The instrument will amend the Food and Feed (Maximum Permitted Levels of 
Radioactive Contamination) (Amendment) (EU Exit) Regulations 2019 as it relates 
to Regulation 2016/52, to accommodate changes arising from the Northern Ireland 
Protocol. The amendments remove references to  ‘Northern Ireland devolved 
authority’ and Northern Ireland and change a reference to the ‘United Kingdom’ to 
‘Great Britain’.  

Animal Feed -- This proposed amendment to the previously laid Animal Feed 
(Amendment) (EU Exit) Regulations 2019 will allow for the continuation of current  
arrangements for importing animal feed into the UK once it has left the EU. This 
will include the use of representatives whose role is to provide assurance that the 
non-UK establishment complies with UK legislation.  This fix was not previously 
made. 

It also reinstates the previous definitions of ‘food producing animal’ and ‘pet’ or ‘pet 
animal’ which is intended to avoid trade and interpretation issues. The instrument 
also changes references from ‘UK’ to ‘GB’ as per the Northern Ireland Protocol. 

Sprouts and seeds - The instrument will amend The Sprouts and Seeds 
(Amendment) (EU Exit) Regulations 2019 in order to accommodate recent 
changes to EU legislation (namely Regulation (EU) No. 2017/625 – which will be 
subject to separate notification) and the Northern Ireland Protocol.  
 
Food Hygiene – The instrument will amend The Specific Food Hygiene 
(Amendment etc.) (EU Exit) Regulations 2019 in order to accommodate changes 
required as a result of the Northern Ireland Protocol including provisions relating to 
how products of animal origin produced in Northern Ireland should be marked 
under hygiene legislation. 
 
General Food Law – The SI will address amendments made by the  Food and 
Feed Hygiene and Safety (Miscellaneous Amendments) (EU Exit) Regulations 
2019 relating to the General Food Law (Amendment etc.) (EU Exit) Regulations 
2019. The SI will reinstate Article 53 of Regulation (EC) No 178/2002, previously 
omitted by The General Food Law (Amendment etc.) (EU Exit) Regulations 2019, 
to ensure the references to emergency measures in the new Official Controls 
Regulation (Regulation 2017/625) work as intended.  It will also make further 
amendments required as a result of the NIP.   
 
 
 



Northern Ireland Protocol  

The UK Government published the Northern Ireland Protocol (NIP) in October 
2019 as a means to avoid a hard border on the Island of Ireland and enable the 
UK, including Northern Ireland, to leave the EU as a whole. However, under the 
NIP EU Food and Feed Safety and Hygiene Legislation will remain directly 
applicable in Northern Ireland. Amendments have been made in all the relevant 
provisions contained within this instrument to ensure that these regulations do not 
apply to Northern Ireland.  The Scottish Government still has concerns about the 
operation of the NI Protocol, but we also recognise the need to prepare for the end 
of the Implementation Period. We are therefore proceeding on the basis that we 
are notifying the Scottish Parliament now of our intention to consent to these 
instruments, but invite the committee to note that the SG continues to engage with 
the UK Government on the NIP.  

 

Summary of the proposals and how these correct deficiencies 

The UK SI makes the necessary amendments to the above EU legislation to 
ensure it continues to function effectively from IP completion day. These 
amendments include, removing redundant, and where necessary, replacing EU 
references and terminology such as ‘Community’,  ‘Member States’ and European 
Food Safety Authority’ that are no longer appropriate as GB is no longer an EU 
Member State. It also amends the definition of food and fur producing animals in 
order to ensure that the current definition in EU law carries over on IP completion 
day.  The instrument also reinstates a derogation from certain import controls and 
allows Scottish Ministers to apply that derogation as required.  The proposed fixes 
mean that processes for food businesses and consumer protection remain 
substantially similar to the existing arrangements from IP completion day.  

There are also changes to the domestic legislation for England being made. 
Equivalent changes for Scotland will be addressed separately in a Scottish SI. 
 
An explanation of why the change is considered necessary 
 
The SI modifies the above EU provisions by limiting their application to GB as 
appropriate and they make the required textual modifications to remove or replace 
redundant references to EU institutions and Member States in the EU law that has 
come into effect since March last year. In addition it provides an opportunity to 
review previous fixes and where appropriate amend, in order to make sure the 
legislation remains both operable and policy neutral from IP completion day.  
 
Scottish Government categorisation of significance of proposals 
 
The SI have been categorised as Category A. The main purpose of the SI is to 
ensure continuity of law in this area and to correctly reference new legislation since 
previous fixes were made. There is significant cross reference to the new official 
controls regulation (Regulation (EU) 2017/625) – this will be subject to a separate 
notification.  There are no proposals to create new functions for regulatory bodies 
included in this SI.   
 



Impact on devolved areas 
 
The subject matter is a fully devolved area other than the amendments to domestic 
English law. The proposed SI relates to technical changes to retained direct EU 
law relating to food and feed safety and hygiene.   
The Regulations maintain the effect of the existing EU legislative provisions to 
ensure  functioning legislation covering this policy area is in place for IP completion 
day and food businesses in Scotland and the rest of the UK continue to operate 
safely. 
 
 
Summary of stakeholder engagement/consultation 
 
The Food Standards Agency launched a 4 week public consultation across the UK 
from 20 August 2020 which concluded on 16 September 2020.  FSS contacted 
stakeholders in Scotland to ensure they were aware of the consultation and had an 
opportunity to comment. The results from the consultation responses will be 
available soon.   
 
A note of other impact assessments, (if available) 
 
N/A 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the changes proposed in the Regulations are 
necessary so far as falling within devolved competence to secure continuation of 
an effective regulatory regime for food and feed safety and hygiene and to provide 
continuity for food businesses after the end of the IP. 
 
Intended laying date (if known) of instruments likely to arise 
 
The SI is subject to affirmative procedure and was due to be laid at Westminster 
on 14 October 2020. The Scottish Government has sought assurances from the 
UK Government that this affirmative SI will not be scheduled for debate until the 
Scottish Parliament has given a view on the SI notification under the protocol. 
  
We would welcome a view from the committee as soon as possible, however the 
Scottish Parliament will have 28 days for consideration if needed under the agreed 
protocol to consider the proposal to consent to the SI. 
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 
 
N/A 
 
Information about any time dependency associated with the proposal 
N/A  
 



Are there any broader governance issues in relation to this proposal and 
how will these be regulated and monitored post-withdrawal? 

N/A 

Any significant financial implications? 

The Regulations are not expected to have any significant financial implications for 
food business stakeholders in Scotland. There are likely to be a degree of financial 
implications for industry but it is not possible at this stage to assess how significant 
they may be.  
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